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Assistance Regulation Date 02/28/07

ACQUISITION LETTER

This Acquisition Letter is sssued under the anthority of the Progurement Huecuiives of DOE and NNSA
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Subjects DOL Contractor Worker Safety and Health — 10 CFR 851

References:

10 CFR 851 [71 FR 6858 (February 29, 2006) The rule and other information is available
at http://www.hss.energy.gov/healthsafew/WSHP/ruleS5 1/851 final.litm]

48 CFR 923.7002

48 CER 952.223-76

48 CFR 952.223-77

48 CFR 970.5215-3

When is this Acquisition Letter (AL) Effective?.

" This AL is effective immediately upon issuance.

‘When does this AL Expire?

The AL remains in effect until it is canceled.

Who are the Points of Contact?

Richard Langston, Office of Procurement and Assistance Policy, MA-61, (202) 287-1339 or

Richard. Langston@hg.doc.gov or for NNSA, Mz, Stephen Law, Office of Acquisition and Supply
Management Office, NA-63, (202) 586-432) ot Stephen. Law@nnsa.doe.gov .

What is the Pﬁrpose of this AL?

The purpose of this AL is to provide guidance on 10 CFR 851, DOE Worker Safety and Health
Program for contractors other than management and operating contractors performing wotk at a DOE
controlled facility, such as in a federal office building, Additional guidance concerning Part 851 may

be issued in the future,




AL-2007-04 (02/28/07)

. What is the Background?

The 2002 Bob Stump National Defense Authorization Act amended the Atomic Energy Act by
adding section 234C “Worker Health and Safety Rules for Department of Energy Nuclear Facilities.”
42 USC 2282¢. The statute covers contracts with Price Anderson indemnification (42 USC 2210(d))
and tequires that contract fee penalty provisions be added to contracts. The statute also subjects
indemnified contractors to civil penalties for worker safety and health violations and requires
implementing regulations establishing wotker safety and health standards and an administrative
process for the imposition of civil penalties. :

Subparagtaph (d)(1) of 42 USC 2282¢ limits DOE to either civil penalties or fee reductions, but not
both. For this reason, DEAR 923,7002 requires coordination between the contracting officer and the
Office of Enforcement before a fee reduction oceurs. It should also be noted that because DOE's
authority to impose civil penalties only extends fo contracts containing Price Anderson nuclear
indemnification, any contract without the indemnification can be subject to an investigation and a
finding of a violation, but not the imposition of a civil penalty.

Amendments to the DEAR implementing the statute’s requirement for contract fee penalties included
policy guidance to contracting officers and conditional payment of fee clauses for contracts.

Congress acknowledged the currently satisfactory health and safety standavds used by DOE and its
coniractors within the statute itself when it stated “Such regulations shall .... provide a level of
 protection for workers at such facilities that is substantially equivalent to the level of protection
( * currently provided to such workers at such fucilities.” The DOE regulation, 10 CFR 851, Worker
" Safety and Health Program, was published as a final rule in the Federal Register on February 9, 2006,
It establishes a set of worker safoty and henlth requirements based on the requirements then contained
in DOE O 440.14, and in that order’s contract requirements document,

As a regulator already engaged in the regulation of worker safety and health standards in many, if not
all, of the facilities controlled, DOE exetcised its prerogative as a regulator and extended the
regulation’s coverage beyond just those contractors covered by Price Anderson indemmification,

The Office of Health, Safety and Security has had a working group in place to implement this
program with the management and operating contractors and the field offices administering those
contracts. As a result of this field working group, many of the field offices have or are in the process
of implementing these requirements for their other on-site contracts.

What is the Contractor applicability?

10 CFR 851.1(a) states the regulation covers the conduct of contractor activities at a DOE site,
Section 851.3 of the regulation defines “DOE site” as “a DOE-owned or leased area or focation or
other area controlled by DOR where activities and operations are performed at one or more facilitios
or places by a contractor in furtherance of a DOE mission.” :

Title 10 CFR 851 also applics to subcontractors, at all tiers, that are performing work in DOE space,
(' /3 Contraciors will need to inform their subcontractors working at DOE sites of these requirements,
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. Are there exceptions to this applicability?

Yes. Under section 851.2(a), the regulation does not apply to work at a site regulated by the
Occupational Health and Safety Administration of sites operated under the Naval Nuclear Propulsion
Program. For example, the following DOE sites are not covered by 10 CFR 851:

Power Markeiing Administrations;
National Energy Technology Laboratory;
Strategic Petroleum Reserve; and,

Naval Petroleum and Oil Shale Reserves.

The rule also exempts contractors providing transportation setvices to or from a DOE site [10 CFR
851,2(c)] and vendors are exempt as they are not considered contractors for the putpose of the
regulation (page 6873 of the preamble of the rulemaking).

What is the Guidance?

Contracting activities may need to notify contractots, such as support contractors under direct
contract with DOE and performing work at a DOE controlled site regarding the applicability of this
regulation, Many of the field offices have alrcady done this, A sample letter is attached (Attachment
1) along with an apptoval letter to be issued following successful review and approval of the
contractor’s safety program or the contracior’s acceptance of the requirements of a Federal

Occupational Safety and Health Program. The leiters should be appropriately modified to identify

", the issuing Office and the specific Federal program being used. The approval letter should be signed

" by the Head of the Field Hlement or equivalent pursuant {0 section 851,11 of the rule. The local
Procurement Office should obtain and transmit this approval to the contractor.

A letter regarding applicability should include notice that the Department does not anticipate that this
requirement will increase cosis undet the contract, This is the case because covered confractors
should already be regulated under DOE’s self-regulation and OSHA exerption authority.

What about management and operating contracts?

Tt is anticipated that the management and operating contractors have been made aware of this
requirement because of their participation in the rulemaking process and other interactions with the

Department.
When must the Contractor Worker Safety and Health Programs be effective?

The rule provides, at section 851 .11(b) that coniractots must achieve compliance by May 25, 2007
and that no work may be petformed at a covered workplace unless an approved worker safety and
health program is in place for the workplace.




AL-2007-04 (02/28/07)

Title 10 CFR 851 also applies to your subcontractors, at all tiers, that are petforming work in DOE

- space. Please inform your subcontractors of these requirements and include their signed Worker

Safety and Health Program submittal or letter along with yours.

You are required to respond to this letter within 30 days of its issuance. Please submit your response
to [insert name and contact information for assigned Procurement Representative]. Please note that
the rule requires that an approved Worker Safety and Health Program be in place by May 25, 2007,
Your active involvement in implementing this worker safety and health rule is crucial to maintaining
a safe and healthful wotkplace for your employecs and those with whom they work. You are advised
that the Department does not anticipate that this will increase costs under the contract,

If you have any questions regarding 10 CFR 851, contact David Weitzman at (301) 903-6061 if your
contract is performed outside the Headquarters complex or Cherylynne Williams at (202) 586-1005 if
your contract is performed in the DOE Headquarters (Washington, DC or Germantown. MD areas).

Sincerely,
®Xxx, Directot
Office of Procurement
: Xxxx Operations Office
~ Aitachments
cc:
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Attachment 2

(Sample letter notifying DOE contractors of the siccessful review and approval of their sqfety or Federal

Occupational Safety and Health Program.)

DOE Contractor

President

Post Office Box 12345
Germantown, MD 20874-1024

Dear DOE Contractor:

10 CFR 851, WORKER SAFETY AND HEALTH PROGRAM, DEPARTMENT OF ENERGY
EVALUATION AND APPROGVAL

Reference: XXXXXX’s letter to DOE submitting your Worker Safety and Health Program or
certifying that the scope of your work only involves office environment type hazards and agreeing fo
abide by the requirements in the Federal! Worker Safety and Health Program,

Tn accordance with Title10, Code of Federal Regulation (CFR) Part 851, WORKER SAFETY AND

. HEALTH PROGRAM, Subpart B, Paragraph 851.11(b), the Department of Energy has evalvated your
/ yesponse to our request for the process/method by which you intend to implement the requirements of

10 CFR 851.

[ 1 Your Worker Safety and Health Program has been reviewed and approved. You (and your
subcontractors) are required to implement and abide by the requirements outlined in your program by

May 25, 2007.

[ 1 Based on the acknowledgement in your response that the nature of the work associated with
contract(s) ##HHHH only involve(s) office environment type hazards and by virtue of your agreement
to abide by the requirements outlined in Federal' Safety and Health Program (Attachment 2), the
Departimont accepts this response as your submitted Worker Safety and Health Program and approves
it pursuant to 10 CFR 851, Subpart B, Paragraph 851.11(b). XXXXXX is required to abide by the
requirements outlined in the Pederal' Safety and Health Program by May 25, 2007.

[ 1 Your Worker Safety and Health Program has been reviewed, but has not been approved for the

following reasons:
‘You have xx days to make changes ot updates to your program. An approved program must be in

place by May 25, 2007,

The Department appreciates your continued active involvement in implementing this rule and in
maintaining a safe and healthful wotkplace for your employees and those with whom they work.
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If you have any questions, contact Procurement Rep’s Name {Organization Representative) at (xxx)

Sincerely,

f Iﬁ_éert the speciﬁé Fedeizéi i’rogram, e.g., HQS., Program Office (NNSA, S'C, ete.) or indlvidual site office program.




